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ENGLISH LAW COURTS. 



The visitor to the English Houses of Parlia- 
ment, upon days when those buildings are shown 
to the public, enters near the Victoria Tower on 
the west. Passing through various rooms and cor- 
ridors, the House of Peers and the House of Com- 
mons, he leaves the building from Central Hall. 
Guards and placards, throughout the building, 
identify all points of particular interest. 

Leaving the building, the visitor passes through 
St. Stephens' Hall lined with statues of eminent 
English statesmen, to the porch leading to the Old 
Palace Yard. 

As he passes along this porch, he sees on his 
right a wide portal through which a flight of stairs 
leads into a spacious, vacant room. Devoid of furn- 
iture, with an utter absence of all decoration, the 
place is, at first, unimposing. Some statues are 
about the walls. James I, Charles I, Charles II, 
William HI and Mary his wife, George IV and 
William IV, are thus represented. The room has 
every evidence of neglect. Here no guards attend 
the visitor, and no placards are about the walls. 
Indeed, the visitors are few. Most of those visiting 
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the Houses of Parliament leave at once by the porch 
to the Palace Yard and the city streets. 

Soon, however, the influence of the room makes 
itself felt upon the visitor. Its proportions are 
vast: two hundred ninety feet in length, sixty -eight 
feet in breadth and ninety-two feet in height. The 
height of the room is not broken by any balcony 
or gallery. The roof is of Irish oak, with carved 
timbers and beams and, in point of beauty and skill 
in construction, is considered a master-piece of tim- 
ber architecture. The vast roof is unsupported by 
a pillar. Indeed, it is one of the largest halls in the 
world with a wooden eeiling unsupported by col- 
umns. As one views its jierpendicular, Gothic 
style, its timbered ceiling and carved beams, the 
hall itself impresses the visitor with more and more 
of dignity. 

Further examination, discloses two tablets which 
have been let into the floor of the hall, one on the 
steps and the other on the floor below. An inspec- 
tion discloses the fact that these tablets mark the 
spots where Charles I and Strafford stood, during 
their trials. 

When the significance of this fact is under- 
stood, the room is no longer bare or empty to one 
having an historical imagination. Scene after scene 
of English history presents itself to the visitor, and 
the hall in which he stands is crowded with great 
and important personages. For he realizes that 
this is Westminster Hall — the great hall originally 
built by William Rufus in the eleventh century — 
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wherein were held many magnificent festivities and 
stately receptions by the Norman Kings. Here, 
for hundreds of years, the Kings of England cele- 
brated their coronations. Here some of the most 
sensational incidents in English history were en- 
acted. Here Charles I was tried and condemned. 
Here Richard I was deposed. Here William Wal- 
lace, Scotland's noted champion, was condemned. 
Here were tried Sir Thomas More and Guy Fawkes 
and Lord Cobham. Here Cromwell, wearing the 
royal purple lined with ermine and holding a golden 
sceptre in one hand and the Bible in the other, 
was saluted as Lord Protector. Here the Lord 
Mayors of London, with much pomp and ceremony, 
were sworn into ofilce. Here a great festival — the 
last one held in the hall — celebrated the corona- 
tion of George IV; when the King's champion, in 
full armour, rode into the hall, and, according to 
ancient custom, threw his gauntlet on the floor, 
challenging to mortal combat any one who might 
dispute the title of the sovereign. Here Warren 
HaBtings was acquitted after a trial lasting seven 
years. One remembers at once the account of this 
trial by Macaulay in which occurs his famous de- 
scription of this old hall. After telling of the 
commencement of the trial and the dignitaries who 
were present, and commenting upon the significance 
and importance of the occasion, he says: 

* 'The place was worthy of such a trial. 
It was the great hall of William Rufus; 
the hall which had resounded with accla- 
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mations at the inauguration of thirty Kings; 
the hall which had witnessed the just sen- 
tence of Bacon and the just absolution of 
Somers; the hall where the eloquence of 
Strafford had for a moment awed and 
melted a victorious party inflamed with 
just resentment; the hall where Charles 
had confronted the High Court of Justice 
with placid courage which has half re- 
deemed his fame." 

All these stirring scenes, into which so much of 
England's history is crowded, invest this old hall 
with a dignity and importance that make the visit 
memorable. 

But this vaulted chamber has a claim to our 
veneration stronger than that based upon these 
memories. Were all these absent, this old bare 
room would still be a Mecca for all students of 
English history and the development of modern 
civilization. Above and beyond all the things 
which have been mentioned, Westminster Hall is 
made near and dear to us because here, in this 
hall, for century after century, from Magna Charta 
to our own time, the Judges of the Courts of Eng- 
land held their seats and maintained and developed 
the magnificent legal system known as the Common 
Law. 

What are the banquets, the festivals, the cere- 
monies and the occasional state trials which were here 
held, when measured in ^ importance with the slow, 
sure and systematic expansion of the great legal 
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system which today determines and measures the 
rights, duties and obligations of all men on every 
spot on this broad globe where the English lan- 
guage is spoken? 

A discussion of the English Law Courts, there- 
fore, fitly begins with that historic edifice with which 
these courts will ever be associated. 

The subject assigned, English Law Courts, is 
not to be considered as calling for a simple state- 
ment of the number, composition and jurisdiction 
of the various Courts of England. Such a treatment 
of the subject would be technical, tedious, and in 
a large degree, unprofitable. 

It would seem, therefore, that what is said should 
be of the English Legal System. In this; in its dis- 
tinctive characteristics, its origin, growth and devel- 
opment and the extent of its influence, all should, 
in a greater or less degree, be interested. 

Speaking generally, in the civilized world we 
have but two legal systems. The one, known as the 
Civil Law, having its origin and much of its devel- 
opment in the life of Rome, is today dominant over 
all of Continental Europe, much of the Continent 
of South America, all of the colonies of France, Ger- 
many, Italy and Spain and in one of our own states, 
Louisiana. The other, known as the Common Law, 
today obtains throughout England, Scotland, Ire- 
land, Australia, Canada, all the British Dominions, 
and the United States. Practically, wherever the 
English Language is spoken, we find the Common 



Digitized by 



Google 



6 

Law; wherever other languages prevail, we find the 
Civil Law. 

There is a striking contrast in the origin of 
these legal systems. The Civil Law came as prin- 
ciples adopted in the abstract; the Common Law is 
the embodiment of customs and practices obtaining 
among the people. The basis of one is theory; of 
the other, practical experience. 

The Civil Law had its origin in Rome. 

The ancient Romans had an involved, complicated 
legal system known as the Ju% OivUe. In a meas- 
ure, religious ideas were identified with legal pro- 
ceedings and some of the elaborate ceremonials of 
the Roman procedure partook of the nature of re- 
ligious exercises. 

This legal system, therefore, was close to the 
hearts of the Roman people. The lawyers, especi- 
ally, held their Jus Oivile in the highest reverence, 
and felt nothing but disdain for all other systems 
of law. 

Partly because of the association of religion 
and its exercises with the administration of their 
law, and partly, no doubt, because of their contempt 
for aliens, the Romans denied the benefit of their 
laws to all except themselves. The law of Rome 
was for the Roman citizens alone. No foreigner 
could avail himself of the benefits or the protection 
of the Roman Law. That system neither measured 
his rights nor afforded him a remedy for an injury. 

But there came a time when there were, in 
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Rome, many foreigners engaged in trade. These, 
in constantly increasing numbers made their homes 
in Rome. Citizens of Rome, moreover, had large 
and ever growing trade relations and business tran- 
sactions with foreigners both in Rome and other 
cities. Out of these relations and transactions, grew 
contracts and controversies which rendered impera- 
tive some method, some legal system applicable to 
these transactions, to determine rights and to redress 
wrongs. 

These rights, as was said, could not be deter- 
mined by the Roman Law, since that system applied 
to the citizens of Rome only. Some system of law, 
other than that of Rome, was, therefore, required 
to meet the necessity. 

The Roman jurists, in meeting this situation 
and in providing this new legal system, were bound 
to recognize certain conditions and to give controll- 
ing force to certain considerations. 

They could not apply to the dealings and dis- 
putes with foreigners, the principles of the law of 
Rome. The policy of absolute exclusion of aliens 
pervaded the Roman Law no less than the Roman 
Constitution. On the other hand, it was felt to be 
beneath the dignity of Rome, as involving somewhat 
of degradation, to apply the law of the particular 
state from which the foreign litigant came. 

Confronted with these limitations upon their 
action the jurists of Rome determined to provide an 
entirely new legal system for the disposition of all 
controversies between aliens or to which an alien 
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was a party. In deciding what should be the basis 
of this new system, they examined the various legal 
systems which prevailed in the different Italian com- 
munities from which the immigrants came. Look- 
ing deeper than the accidental provisions, they found 
a number of instances wherein these various systems 
and the law of Rome had a common characteristic 
which had a common object. These common charac- 
teristics were adopted as general principles upon 
which the new system was based. 

This new legal system, framed of rules of law 
common to Rome and the other Italian states, was 
called the J'm Oentium; not the Law of Nations, but 
the law common to the nations. 

Were such a work as this committed to the law- 
yers of our day, it would be invested with the high- 
est dignity. Nothing could appeal to the profes- 
sional spirit of a modern lawyer more than the duty 
of providing a system of jurisprudence to insure a 
proper administration of justice. It is an historical 
fact, however, that the Roman lawyers, in framing 
this new system, entertained no idea of the dignity 
of their function. Their devotion to their Jus Civile, 
their disdain for all foreign law, their determina- 
tion to exclude the foreigner from all the benefit of 
their own indigenous law, coupled with the com- 
mercial and political necessity of providing a medium 
for determining and enforcing rights and redressing 
wrongs growing out of transactions with aliens, forced 
the movement upon them. 
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Moreover, the point of view from which we re- 
gard their work, is quite different from that of the 
old Roman lawyers. We attach much more of sig- 
nificance to the rule or principle found to pervade 
all the systems, than to the mere forms which were 
distinctive. The common element, underlying di- 
versity of forms and controlling in spite of differ- 
ent conditions, we regard with respect; while the 
varying ceremonials of the states seem to us of less 
importance, because accidental. 

The Roman lawyer, however, was blinded by 
his reverence for his local law. He despised any 
departure from it and could not see how any for- 
eign system could give dignity to any principle. 
The new system which he had formed, was, to him, 
simply an expedient which he was forced to adopt 
to meet a necessity, which, as was said, was both 
political and commercial. He regarded his new sys- 
tem, the JvA Gentium, as merely an ignoble append- 
age to his local law, the Jus Civile. 

In after years, however, there was worked in 
the minds of the Roman lawyers a complete revo- 
lution upon this subject. On the subjugation of 
Grreece the principles of the famous Stoic philosophy 
made sudden and wide-spread progress in Roman 
society. It did not appeal to those engaged in the 
profession of arms, but in the other profession, the 
law, it was adopted almost universally. 

Greek philosophy conceived the moral world as 
well as the physical, as the manifestation of a prin- 
ciple. This conception the Stoic philosophers ex- 
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tended to the observances of mankind. They held 
that the heterogeneous condition of the world's prac- 
tices, the complexity attending the diversity of usages, 
was due to a departure on the part of mankind 
from the simple primitive life. They believed that 
had it not been for some untoward accident, the 
human race would have avoided all changes and 
would have conformed to the simple, primitive rule 
of conduct. 

This simple, primitive rule of conduct was con- 
ceived as the rule or law of nature. The aspira- 
tion of these philosophers was to get back to this 
original principle or rule of life. To live accord- 
ing to nature, was the duty and desire of every 
Stoic. The world was considered as having departed 
from the primeval, simple rule or law of nature and 
every effort was to be made to induce a return 
thereto. 

When the lawyers became imbued with this 
philosophy, the effect was marked. Becoming con- 
vinced that the life of mankind in a state of nature 
was regulated by a few simple rules, of necessity 
universal in their application, they believed that 
this Jus Gentium which they had framed, this sys- 
tem of legal principles which they had found to be 
of universal application in the various states, could 
be nothing less than the old law of nature. The 
ignoble system, thenceforth, became the object of the 
greatest veneration. Every effort was thenceforth 
made to make all the Roman Law conform thereto. 
The old Jus Civile, the Roman Civil Law, was to 
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be superseded and as quickly and as completely as 
possible, through the edicts of the Praetor, so as to 
revive and restore the principles and regulations by 
which nature had governed man in his primitive 
state. Despite the natural conservatism, the change 
was rapid. As all conceptions of Nature and Nature's 
rules involved the idea that such rules were simple 
and universal, it was taken for Ranted that a legal 
system to be good, must have these elements as a 
chief characteristic. So the changes made in the 
law were in the elimination of complexity and elab- 
orate ceremonial. The movement found its highest 
expression in the Institutional Treatise published 
under the authority of the Emperor Justinian. 

Such is the story of the origin and growth of the 
system of the Civil Law. Founded originally on a few 
principles common to the laws of the early Italian 
states, it has reached its development by reason of the 
additions and changes made from time to time in 
order to make it conform to the ideas of the ruler 
as to what were the primitive, universal rules which 
obtained when mankind lived according to Nature. 
Its growth has thus been according to theory. The 
conception of a state of Nature and a judgment as 
to what rules governed mankind in that state, de- 
termined and moulded the Civil Law. The system 
is simple and works well. But it is a system built 
up from abstract philosophical theories. 

This system of the Civil Law, starting from 
Rome, surviving the barbarian invasions and the de- 
struction of the Empire, has marched throughout 
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all Europe where it is today dominant; throughout 
all Europe, except the British Isles. There, a dif- 
ferent system prevails and has always prevailed as 
the law of the land. The system there prevailing 
is known as the Common Law. 

How did the Common Law of England grow? 
Wherein is the gain to mankind in the fact that the 
Common Law was preserved ? What were the influ- 
ences which stopped the march of the Civil Law at 
the English Channel, and prevented it from con- 
trolling Great Britain as it did the rest of Europe? 

The history of the origin of the English Com- 
mon Law is not a tale so easily told as is the story 
of the origin of the Civil Law. The original insti- 
tution and authority of English Common Law are 
not set down in writing. To find the foundation 
of the English legal system, we must look beyond 
all recorded acts of Parliament; beyond all writings 
whatsoever; we will find it in the immemorial cus- 
toms and usages of the English people. 

These customs of the people, the customs of the 
primitive Britons, as affected and modified by the 
intermixture of the Romans, the Picts, the Saxons, 
the Danes and the Normans, constitute the basis 
and authority of the Common Law of England. 

Hence this law is spoken of as the "Unwritten 
Law," since no writing evidenced its institution. It 
is not unwritten in the sense that no writings evi- 
dence its principles. 

Some acts of Parliament modified and entered 
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into what is now termed the English Common Law; 
but they are not material to the present inquiry. 
In theory and in fact, the basis of this system of 
law is simply the customs of the people of the land. 

Moreover, the principles of this legal system 
have never been authoritatively declared in any leg- 
islative or executive act. The law is evidenced only 
by judicial decisions. 

Nor were the principles of this legal system ever 
with authority set forth in full in any document. 
These principles were slowly declared by the Courts 
of England as occasion called for their application. 

From the earliest times, when a controversy 
was presented to an English Court, the rights of 
the parties litigant were declared and enforced in 
accordance with the customs of the people. Gen- 
eral customs were of controlling authority. Particu- 
lar customs, if immemorial, continued, peaceable, 
reasonable, certain, compulsory, and consistent were 
likewise of authority to determine rights. 

As these customs were the source and measure 
of the rights of English people, it followed that 
the Courts, in determining and protecting these 
rights, must decide as to the existence and validity 
of these customs. Therefore, the decisions of the 
Courts became the evidence of the customs; and 
when one wishes to know his rights as an English- 
man, he turns to the decisions of his Courts, and 
learns from them the extent of his rights and the 
nature of his remedy in case his rights have been 
invaded. 
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Hence it is that our law reports have such 
weight with us. For this reason, the doctrine of 
precedent obtains in our Courts. This it is which 
requires a lawyer to have an extensive library and 
our Courts to carefully and critically consult and 
examine adjudged cases in making a decision. 

In the earliest days, no reports of decisions 
were kept or published. But the reports are extant 
in a regular series from the reign of King Edward 
the Second. From his day until the time of Henry 
the Eighth, these reports were kept by clerks at the 
expense of the Crown, and published annually 
whence they are spoken of as year books. Since 
then, the reports have been published by individ- 
ual reporters. These reports comprise a short state- 
ment of the nature of the controversy and the de- 
cision of the Court with the reasoning upon which 
the Judge bases his judgment. 

Of course. Courts are called upon, from time 
to time, to decide controversies relating entirely to 
new subjects, such as railroads, concerning which 
there could be no ancient custom. In such cases, 
the Courts go to the reports of adjudged cases, 
and find that, in numerous decisions, certain gen- 
eral rules have been enforced, which general rules 
or principles are considered to apply to the modem 
conditions; thereupon the case is decided in accord- 
ance with such general principles. 

It must have been noted how very practical 
this growth has been. No movement in the law was 
made except in the actual decision of a controversy 
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then pending before a Court. The system is no 
pronouncement based upon a system of philosophy. 
On the contrary, its every extension has been iden- 
tified with the practical affairs of men. 

From time to time, men have, from an examin- 
ation and analysis of the decisions, compiled and 
arranged the general principles declared and enforced 
by the Courts, and have published the same. Of 
such the most noted of the early publications was 
Sir William Blackstone's Commentaries on the Laws 
of England. 

All discussion of the principles comprising 
the legal system under consideration is beyond 
the purpose of this paper; but the scope of those 
principles, and the extent of their application, is in 
the highest degree necessary to a proper understand- 
ing of the system itself and its effect upon the his- 
tory of our race. 

It is a matter of course that these principles 
fixed all property rights of individuals and fastened 
refliK)nsibility for invasions of such rights. 

But they went beyond this, and fixed the polit- 
ical rights of Englishmen. The absolute rights en- 
joyed by each man under the old customs were 
good as against a neighbor, a noble or the King. 
The decisions establishing his rights set bounds to 
the power of every one. King as well as subject. 
One universal rule of law, by which King, noble 
and peasant were alike bound, was the distinctive 
and important characteristic of the English Law, 
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We can see how this principle excluded all pos- 
sibility that arbitary power could be legal. No such 
thing as arbitary XK>wer could exist when each man's 
duty was measured and declared. This is well set 
forth in Burke's argument upon the impeachment 
trial of Warren Hastings. 

^"-He have arbitrary power," said Burke, 
"My Lords, the East India Company have 
not arbitrary power to give him; the King 
has no arbitrary power to give him ; your 
lordships have not; nor the Commons; nor 
the whole legislature. We have no arbitrary 
power to give because arbitrary power is a 
thing which neither any man can hold nor 
any man can give. ♦ * ♦ l^^ 
and arbitrary power are in eternal enmity. 
Name me a magistrate and I will name prop- 
erty; name me power and I will name pro- 
tection. It is a contradiction in terms; it 
is blasphemy in religion; it is wickedness 
in politics to say that any man can have 
arbitrary power. In every patent of office 
the duty is included." 
You will at once recall Chatham's familiar words: 
"The poorest man may, in his cottage, 
bid defiance to all the forces of the Crown. 
It may be frail; its roof may shake; the 
wind may blow through it; the storm may 
enter; the rain may enter; but the King of 
England may not enter; all his force dares 
not cross the threshold of the ruined tene- 
ment." 
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These statements of the nniversal supremacy of 
law and the equal subjection to its rules of Bling, 
Parliament and people, well express the spirit and 
scope of the English system. The effect of such a 
system upon the thoughts, habits and deeds of the 
people was most pronounced. 

Did a King usurp a power he did not possess? 
He was invading the legal rights of his subjects, 
and this common right, thus invaded, furnished the 
justification and incentive for resistance. English- 
men opposing their Kings were fighting not alone 
against tyranny as such; they were fighting for their 
legal rights as declared by English Law. Our own 
forefathers were fully conversant with their legal 
rights in their struggle with George III. and his 
ministry. It is an interesting and significant fact 
that more copies of Blackstone's Commentaries on 
the Laws of England were sold in the American 
Colonies than were sold in Great Britain. It was 
for their legal rights as Englishmen, as fixed by 
English law, that our revolutionary fathers began 
the war which ended in our independence. 

We can thus see that the English Common Law, 
defining each man's property and political rights 
and protecting them, preserved his liberties. His 
standard was fixed and encroachment was easily 
seen to be tyranny. Thus did the law give him 
liberty and thus encourage him to preserve it. Thus 
freedom was every Englishman's legal heritage. 
Therefore did a great English Judge logically de- 
clare that '^slaves cannot breathe in England." 
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This system of laws, defining the rights, pow- 
ers and duties of officers and citizens alike is really 
the authority of the English government. The Com- 
mon Law, determining the respective rights and du- 
ties of all Englishmen, King as well as subject, is 
the English Constitution. It is the only Constitu- 
tution which England has. 

This, too briefly stated to adequately treat of 
its full significance, is the story of the rise of our 
system of the Common Law. Thus in England, 
while elsewhere throughout Europe the Civil Law 
was dominant, did this distinctive and liberi;y-lov- 
ing system develop. 

In a lecture delivered at Oxford University by 
an eminent English lawyer, Sir Frederick Pollock, 
occurs this paragraph: 

''Prom the storm fioods that made wreck 
of the Roman Empire, there emerged, de- 
faced but not broken, the solid fabric 
of the Roman Law. Not by any command 
or ordinance of princes, but by the inherent 
power of its name and traditions, Roman 
Law rose again to supremacy among the 
ruins of Roman dominion, and seemed for 
a time supreme in the civilized world. In 
only one corner of Europe it finally failed 
of obedience. Rude and obscure in its be- 
ginnings, unobserved or despised by the 
doctors and glossators, there rose in this 
island of England a home-grown stock of 
laws and a home-grown type of legal in- 
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stitutions. They grew in rugged exdusive- 
neBs, disdaining fellowship with the more 
polished learning of the civilians, and it 
was well that they did so; for, had English 
Law been in its infancy drawn, as at one 
time it seemed likely to be drawn, within 
the masterful attraction of Rome, the range 
of legal discussion and of the analysis of 
legal ideas would have been dangerously 
limited. Roman conceptions, Roman classi- 
fication, the Roman understanding of legal 
reason and authority, would have dominated 
men's minds without a rival. It is hardly 
too much to say that the possibility of com- 
parative jurisprudence would have been in 
extreme danger; for, broadly ppeaMng, what- 
ever is not of England, in the forms of 
modern jurisprudence, is of Rome or of 
Roman mould. In law, as in XK>litics, the 
severance of Britain by a world's breadth 
from the world of Rome has fostered a new 
birth which mankind could ill have spared. 
And the growth of English politics is more 
closely connected with the indei)endent 
growth and strength of English Law, than 
has been commonly perceived, or can be 
gathered from the common accounts of Eng- 
lish history." 

The truth of this last sentence I have long 
felt and have herein endeavored to emphasize. More, 
much more, than its value as furnishing a basis for 
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a Btndy in comparative jurisprudence, is the effect 
of the English Common Law in establishing the 
liberty of the individual and the subjection of ruler 
and subject alike to the universal law of the King- 
dom. This is its great contribution to mankind; and 
this adds interest to the question: Why was it that 
England developed this distinctive system while the 
law of Rome prevailed so universally elsewhere? 

In the first place, it is apparent that the system, 
obtaining from a time beyond authentic record, bas- 
ing the rights of Englishmen upon their ancient 
customs, must have taken strong hold upon the af- 
fections of the people, and hence that the work of 
dislodging it and substituting some other system, 
would be difficult. Yet this is not sufficient to ac- 
count for its survival. Early Germany had its own 
customs, quit€f democratic, which the people must 
have held in high esteem; yet Germany succumbed 
to the march of the Civil Law. Early Prance had 
its local customs and usages which at one time gov- 
erned its society; yet those customs lost their bind- 
ing force and France went under the dominion of 
the Civil Law. The fact that its basis was the an- 
cient usages of the people was not sufficient to keep 
the Common Law dominant in England. 

Nor was it because no attempt was made to 
supersede the Common by the Civil Law. In fact, 
the attempt was made and persisted in for hundreds 
of years with a prospect at one time that it would 
succeed. Before Blackstone, the early works on 
English Law were by Glanvill, Fleta and Bracton. 
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These writers were each and all imbued with the 
theory and doctrines of the Civil Law. They incor- 
porated bodily into their books, extracts from the 
Civil Law, asserting them as the governing law of 
England. But the sturdy lawyers of England at 
the Bar and on the Bench, repudiated these books, 
and they never were considered as authorities on 
English Law, nor was any case decided by English 
Judges based upon them. The year books show how 
the Judges of England disregarded the works which 
endeavored to incorporate the Civil Law into Eng- 
land's jurisprudence. 

But the clergy were the great champions of 
the Civil Law. They were deeply read in Roman 
Law, and they naturally looked to Rome as author- 
ity. And the clergy were closely identified with 
the administration of the law in early England. 
Indeed, in early times, the supply of men for the 
legal profession came very generally from the Church. 
Before the thirteenth century, the stock of learning 
of any kind, which could be found outside the walls of 
the monasteries, was but small. The men in holy or- 
ders gave advice and assistance in mundane as well 
as spiritual matters. Law and physic, as well as 
divinity, seems to have formed a staple part of the 
studies of the cloister; and from them men came 
qualified for practice, engaging in the lucrative 
profession of the law. The law-writers have found 
mention made in the eleventh century of certain 
of the priesthood in England who acquired great 
fame as lawyers, and the monks of Abingdon are 
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those. Sir W. Dngdale is quoted by Sergeant 
Pulling as saying that up to the time of the con- 
quest, there were few lawyers in England who were 
not clerks in orders; and he quotes the chronicle of 
William of Malmesbury to the effect that it had 
become difficult to find a rich man who was not a 
usurer, or a clergyman who did not intermeddle in 
lawsuits. 

We can thus see how powerful were the influ- 
ences which made for the spread of the Civil Law 
throughout England. 

But, at the same time, the influences which 
were to preserve the English Law, were at work. 
Many men, not in holy orders, began the study of 
the law and the practice of the legal profession. 
Schools were opened by the English lawyers for 
students of the English Law. But the study and 
practice were difficult. Courts followed the King; 
and, in his great hall, surrounded by his officers, 
he gave judgment in controversies. The distress 
caused suitors and lawyers by being compelled to 
follow the King about his kingdom, so as to attend 
his court, became one of the great evils of the gov- 
ernment. And so we find that the Barons of Enpr- 
land, when at last they held John by the throat 
and compelled him to sign Magna Charta, inserted 
therein a provision which ordained that the Court 
of Common Pleas should not thenceforth follow the 
King, but be held in some certain place. This 
certain place was established in Westminster Hall, 
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which then became, and has remained until quite 
recently, the principal seat of the great Courts of 
Law of England. 

This establishment of all English Courts at one 
place, and their separation from the King's person, 
has had momentous consequences. It eliminated 
the personal element of the King. It established 
justice independent of the kingly office. It fore- 
shadowed that the law was to be administered by 
Judges, holding by a fixed tenure, independent of 
royal favor. 

But it had another important consequence. The 
location of the Courts at Westminster drew the 
English lawyers together from all parts of the 
Kingdom. From their association grew a body of 
men wholly devoted to the study and practice of 
the law. Now the law which these men studied 
was English Law. As was said, the learned were 
fond of the Civil Law. Oxford and Cambridge 
taught the Civil Law only. But these English 
lawyers, called together and residing together about 
the great courts of England, were studying and 
practicing the English Common Law. They did 
more than this; they acquired the properties known 
as the Inns of Court and there not only lived and 
worked, but there they taught. Each Inn was a 
school wherein students were instructed in the 
theory and principles and history of English Law. 

These sturdy English lawyers, fighting for 
their local law, for the principles of liberty it 
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established, for the universal rale of law which it 
maintained, valiantly and continually and success- 
fully resisted all the attempts of the scholars to 
undermine the English Law and to supplant it by 
the Civil Law. 

Gradually the religious orders were excluded 
from the practice of the law in England. The 
authorities of the Church attempted to confine the 
clerks in orders to spiritual affairs as early as 
1164. Eighty years afterwards a further provision 
was adopted looking to the same end. But it was 
not until the middle of the thirteenth century 
that Westminster Hall saw the last of clerical 
practitioners. 

The English lawyers had won the fight. They 
had maintained a system which limited the powers 
of governmental agencies and provided a weapon 
with which to resist usurpers. If a King assumed 
too much power, the Common Law made the ille- 
gality of his act appear. If a Judge became arbi- 
trary, the English lawyer, justified by the Common 
Law, defied him. If it were attempted to deny to 
a jury the full, free exercise of its powers, an 
Erskine, enforcing the Common Law, thundered 
denunciations upon the attempt. The distinctive 
feature of the Common Law, free institutions, sub- 
ject only to a law which binds all, had been saved 
and preserved by the lawyers of the Bar of England. 

It is not alone the lawyer feeling the import- 
ance of his function and a just pride in the 
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achievements of his profession who should feel the 
debt we owe to those who developed and preserved 
the Common Law. This legal system, as we have 
seen, has played a far more important part in the 
history of England than is allotted to it in the 
current histories. Nor is it England alone which 
owes the debt of gratitude. AU who share in the 
liberties it preserved are beholden to it. The story 
of the struggle and triumph of the Common Law 
is as much a part of our history as of the history 
of England. As colonies, we brought the Common 
Law with us. We have it today in every state but 
one. The great landmarks of the English Law are 
ours today. Magna Charta does not belong to the 
English more than to us. Indeed, by imbedding 
its provisions in our written constitutions, we have 
made them ours beyond the possibility of a legisla- 
ture to assault. We walk today in the liberties 
secured by this system and are protected in our 
rights by the principles which, with so much of effort, 
the old lawyers maintained in their supremacy. 

The scenes of these old conflicts are, or should 
be, of absorbing interest to us all. We hunt about 
London for the landmarks of Dickens, for the 
haunts of Johnson and of Goldsmith. But in 
visiting the great city, every lover of his race who 
glories in the liberty it has achieved and who is 
interested in its important struggle, should visit 
the historic places wherein were worked out the 
development and triumph of our legal system. 

We have already spoken of Westminster Hall 
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with its historic associations. "The whole world," 
wrote Hawthorne, ''cannot show another hall such 
as this, so tapestried with recollections of whatever 
is most striking in English annals. '' In 1882, the 
Old Hall having become much too small to accom- 
modate the Courts, provision was made for them 
by the erection of a vast building known as the 
Royal Courts of Justice. With much ceremony and 
state, the Courts were moved to the new building 
* 'dedicated to justice in the earnest hope that in 
its new home the Courts and bar should ever walk 
in the glorious traditions of the old illustrious 
edifice." 

But, though the Courts have moved, the law- 
yers have not. The historic Inns of Court, home 
of the lawyers for so many hundreds of years, still 
remain as their home. Unchanged, quaint and 
hallowed by recollections, these Inns still belong to 
the English lawyers and there these men still per- 
form the labors of their profession. 

Four of these Inns are the most famous: Lin- 
coln's Inn, Gray's Inn, the Inner Temple, and the 
Middle Temple. Each Inn occupies considerable 
ground and comprises extensive buildings. Here 
are old dingy structures with dark, narrow, winding, 
stone stairways, with dungeon-like rooms the ancient 
chambers of the lawyers. The stairways and walks 
are worn by the travel of centuries. In each Inn 
is a spacious and complete law library. Each Inn 
has an ancient historic dining-room where the mem- 
bers dine together and where, several times each 
term, the student must dine. 
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A well-preserved book, printed more than a 
century ago, has recently come to me. It is an 
account of these Inns. It tells, quoting from 
ancient manuscripts, of quaint festivities and revels 
held in by-gone centuries within these precincts. 

The Inner and the Middle Temple, fronting on 
the Thames, comprise what are known as the Tem- 
ple Buildings, the ancient English home of the 
Knights Templar built and occupied after the 
Crusades. Here is almost cloistered quiet, though 
but a few feet away, along Fleet Street, flows the 
noisy tide of the life of London. Here is the 
famous Temple Church now the right of these law- 
yers. Stately and chaste in its interior, the church 
is dwarfed and crowded by mean and unpretentious 
buildings about it. It is so crowded, in fact, that 
the beautiful Norman arch at the entrance, orna- 
mented in a style peculiarly rich, is difficult to 
see. The church well repays a visit. On the floor 
are marble figures of Knights in full armour. 
Knights Templars buried in the church. Five of 
these images are cross-legged, which, my ancient 
book of description informs me, indicates that these 
men had taken a vow to go to the Holy Land to 
combat infidels and unbelieving Jews. 

Here in this church is the monument of Plowden, 
the famous lawyer of the olden time. Seldon, the 
great lawyer, is buried in this church. Beside the 
church is the monument of Oliver Goldsmith, whose 
grave in the church is unknown and unmarked. 

Wherever one turns in these Inns he touches 
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English history and English literature. Judge Dil- 
lon, in his admirable Yale Lectures, makes extended 
reference to the association of the Inns with English 
literature. Beaumont was entered a member of Gray's 
Inn. Fielding was a student of the Middle Temple. 
Cowper was called to the bar at the Middle Temple 
and afterward removed to the Inner Temple. Dr. 
Johnson in chambers in the Inner Temple, '4ived 
in poverty, and the pride of literature.'' To the 
Inner Temple came Boswell to reside near Johnson. 
Goldsmith had chambers in Middle Temple. Charles 
Lamb was bom in Inner Temple and lived there 
much of his life. Sheridan was a student at Middle 
Temple. Hallam, Macaulay, and Thackeray occu- 
pied chambers in these Inns. And from Chaucer's 
poem to recent years, mention is made time and 
again in English literature of the Inns of Court. 

Thus these precincts are endowed with associa- 
tions. They are invested with absorbing interest 
for every student of English life and letters. But 
their greatest glory will ever be their connection 
with the preservation and development of English 
Law. 

Now is the function of these Inns ended. Today 
they exercise powers assumed in the olden time. 
Students, as was said, are here educated in the 
English Law. Here also, and here alone, are stu- 
dents made barristers and thus qualified to practice 
in the Courts. With us. Courts alone admit per- 
sons to practice as lawyers. In England this right 
belongs, as from time immemorial it has belonged. 
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to the Inns of Court. The Inns alone can invest a 
person with membership in the legal profession. 

Moreover, the Inns are absolute and independ- 
ent in their powers. They are not corporations, but 
voluntary associations. Their rights do not come 
from the King or Parliament. They have no charters. 
No Court can interfere with or regulate their internal 
government. No Court can, by mandamus, compel 
them to receive a student, or call a student to prac- 
tice at the bar. 

Therefore, these Inns are not merely associa- 
tions of lawyers owning certain property. They are 
institutions imbedded in the English Legal System. 
They are an essential part of that system, as much 
so today as they were centuries ago. 

Many distinctions were formerly made among 
the members of the legal profession. Some are in- 
vested with a curious history. Most of them no 
longer obtain. In England now, there are but two 
grades: (1) Barristers or counsel, who constitute 
the higher or upper class of lawyers and who alone 
have the right to appear in the Superior Courts, 
and who, as was said, become such by being ' *called" 
by one of the four Inns of Court; (2) Attorneys 
(officers of the Common Law Courts) and solicitors, 
(officers of the Courts of Chancery). None of the 
lower branch has any right to practice in the Courts, 
but they prepare the cases, brief the facts, and as- 
sist the barrister or counsel. 

In England much more of ceremony obtains in 
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Courts of Justice than is the caae with us. Judges, 
barristers, and court officials, all wear elaborate 
wigs and long gowns with flowing sleeves. 

The conduct of cases in English Law Courts is 
much the same as with us. There, however, all 
the participants are more subdued, the proceedings 
are less sensational. But the personality of the 
lawyer seems to be dwarfed by this dead level of 
procedure and the examination of witnesses and 
the argument of the counsel is not as effective as 
with us. 

To visit the Courts of Justice in England, to 
wander about the Inns of Court where bewigged and 
gowned barristers hurry to and fro carrying their 
papers in the green bag of ancient story, is, to a 
lawyer, of absorbing interest. It puts him seem- 
ingly into personal relation with the distant years. 
The spirit of the ancient time and struggle seems 
to pervade these precincts and makes the past 
quick, alive, and real. It stimulates his devotion 
to his profession and his pride and interest in its 
history. 

The object of this paper has been to spread 
this enthusiasm, and to quicken a more general 
interest in our laws and their history, and to justify 
some acknowledgment of the obligation which the 
world at large, and we in particular, owe to those 
who framed and developed our legal system through 
the English Law Courts. 
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